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District:-Sonitpur 

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, TEZPUR, SONITPUR 

Misc Case No.212/2008 

Smti Anju Moni Borah 

W/o Sri Dipu Borah 

R/o Ward no. 1 Dhekiajuli,  P.S. Dhekiajuli 

                                                            ........................First party/ petitioner 

Versus 

 

Sri Dipu Borah 

S/o Sri Tilak Borah 

R/o Ganak Chuburi, Bihaguri, P.S. Tezpur 

                                                            ..............Second party/ opposite party 

 

Present:  Bijaya Khakhlary, 

 J.M.F.C., Tezpur, Sonitpur 

 

Tuesday, the 17th  Day of January , 2017. 

Advocates appeared: 

For the first party: - Mr. B. Nath  
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For the second party:- Mr. B. Borthakur 

Evidence recorded on: 

Date of Argument: - 16.12.2016, 17.01.2017 

Date of Final Order: -17.01.2017 

 

FINAL ORDER 

 

1. Present  misc. case was registered upon an application filed by first party by 

invoking the mandate of section 125 Cr. P.C. with a prayer for direction to the 

second party for payment of monthly maintenance amount of Rs. 6,000/- per 

month for herself and her minor son. 

2. Claim of the first party as stated in her application , in short is that the first 

party was married to the second party socially on 05.07.2003 and after marriage 

she lived with her husband in her husband's house. That on 07.01.2005 a male 

child was born out of their wedlock whose name is Himanshu Borah. Since after 

she conceived the second party often came home drunk and at the instigation of 

his mother pressurised her for abortion and started torture on her. That one day 

the second party threw the first party in a well and tried to cause her death. That 

the opposite party often used to ask her to leave his house with an intention to 

marry another woman. That on 06.05.2008 the first party without any rhyme and 

reason quarrelled with the first party left out the first party and her son in her 

parental house and threatened them not to return back. That on 19.05.2008 at 

about 6:00 p.m. the second party, his two brothers, and his sister went to her 

parental house in a Maruti car, abused the first party and her family members in 

indecent words and forcefully took away her son Himanshu Borah with them who 

was later on recovered through court from the possession of the second party 

and his family members. That since the second party left the first party and her 

son in her parental house he never contacted them nor provided them any 
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maintenance. That the first party has no income of her own, on the other hand 

the second party is a rich man, has business of coal, has 6/7 'pura' cultivating 

land, has rice mill, and also does business of rice and that his total income per 

month is about Rs.20,000/- to Rs.25,000/-. Therefore the first party has prayed 

for granting monthly maintenance @ Rs. 3,000/- for herself and @ Rs.3,000/- for 

her minor son i.e., total amount of Rs. 6,000/- per month from the second party. 

3. The second party contested the case by filing written statement wherein he 

has admitted that the first party is his wife, and a son was born out of their 

wedlock but he has denied all the allegations brought against him by the first 

party. That the name of the son of first party is not Himanshu Borah but Hirak 

Jyoti Borah. That since after the marriage the first party wanted the second party 

to live in her parental house as 'Gharjuwai'. That the second party did not agree 

to this, the first party proposed him to stay in a rented house at Dhekiajuli. But 

when the second party refused to do so as he was the eldest son of his parents 

and his parents were sick, the first party quarrelled with him and threatened to 

leave to her parental house. That the father of the first party is 'tantrik' and the 

first party also wanted the second party to learn her father's skill. That when the 

second party did not pay any heed to it, the first party started mental torture on 

the second party and ill treated his parents. That the first party liked travelling, 

and therefore she even did not take care of her son. That when the date of 

marriage of the younger brother of the second party was finalised in the year 

2008, the first party one week before the marriage day in 2008 left to her 

parental house saying that she would inform her family members about it and 

also attend a ‘Pooja’ there. That after 5 days the first party did not return back to 

her matrimonial house due to some problem and sent her minor son with the 

second party saying that she would be back after two days. After two days the 

second party asked the first party over telephone when would she come back 

then the first party kept on taking time showing cause one or the other. Finding 

no other way when the second party asked the father of the first party over 

phone about it then he told that soon he would come to keep her in his house. 

That when the first party did not return back towards the end of March 2008, the 

second party along with his father went to her parental house, then the first 

party told him that she would be back in 2/3 days as her grand mother was 
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seriously ill. Believing it to be true the second party returned back. Till then the 

second party and his family members were not aware of the fact that the first 

party has filed a case against them, they came to know about it only when the 

first party and her brother came to his house along with police and took away his 

minor son and stridhana articles from their house on the day of his brother's 

marriage. The second party has denied that he is a rich person, has coal 

business, has 6/7 'pura' cultivating land, rice mill, and does business of rice and 

that his monthly income is Rs.20,000/- to Rs.25,000/- per month. That the 

second party has no any business or any cultivating land and is completely 

dependent on the income of his father who is a retired personnel. That as the 

second party herself has left the house of the second party and refused to co-

habit with him, she is not entitled to get maintenance from the second party and 

accordingly prayed to reject the petition of the first party. 

 4. The first party in support of her case examined three witnesses including 

herself. The second party examined three witnesses including himself. 

 5. I have heard the argument of the learned counsels for both the parties. I 

have perused & considered materials on record. 

6. There is no dispute between the parties regarding marriage between the 

parties and that they have a son out of their wedlock. Upon hearing and on 

perusal of the record I have framed the following points for determination. 

POINTS FOR DETERMINATION: 

                 (i) Whether there is any just ground on the part of the first party to 

live separately from the second party ? 

                 (ii) Whether the second party having sufficient means neglected to 

maintain the first party ? 

 

                (iii) Whether the first party is entitled to relief as prayed for? 
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DECISION,DISCUSSION AND REASONS FOR THE DECISION: 

Decision for point No. 1 

7. PW1, Smti Anjumoni Borah, who is the first party reiterated the same as she 

has stated in her petition. In cross examination she stated that she did not 

remember the dates when the second party came home drunk and assault her. 

She stated that she did not remember on 19th of which month second party’s 

mother and sister went to her house. She admitted that she has not seen the 

second party doing business of coal. She stated that the landed properties are in 

the name of her father-in-law. She admitted that she has not filed any document 

regarding landed property of the second party. She stated that she is agree to 

stay with him if the second party purchase land and builds a house at Dhekiajuli. 

8. PW2, Sri Deben Sharma deposed that the first party is his niece. He stated 

that in the year 2003 the first party got married to the second party socially, a 

son was born out of their wedlock. He stated that at present the first party and 

her son have been residing in the parental house of the first party since the last 

4 years. He stated  that the second party after having drunk assaulted the first 

party due to which she left to her parental house. He stated that some times the 

second party visited the first party at her parental house. He stated that the first 

party has no income of her own and that she has an old aged father who also 

has no any income. He stated that the second party has landed property, does 

business of rice and coal and earns about Rs. 20,000/- per month. In cross 

examination he stated that what he has deposed in the court was reported to 

him by the first party. He admitted that he has no any personal knowledge about 

the income of the second party and what he has stated in the court was told him 

by the first party.  

9. PW3, Smti. Kalpana Baishya deposed almost in the same line as PW1 in the 

examination in-chief. In cross examination she stated that she is a neighbour of 

the first party. She stated that she did not remember the dates when the second 

party assaulted the first party. She stated that in the year 2008 on the day of 
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‘Sivratri’ the second party went to keep the first party and her son in her parental 

house. She admitted that she did not have personal knowledge whether the 

second party neglected to maintain the first party or not. She stated that the first 

party has a sewing machine. 

10. DW1, Sri Dipu Borah who is the second party reiterated the same what has 

been stated in his written statement. In cross examination he admitted that he 

got married to the first party as per Hindu norms and custom and they have a 

son. He admitted that since year 2008 he has been living separately from his 

wife and since then, till the order of interim maintenance passed in connection 

with this case he had not given them any maintenance. He stated that he is a 

daily wage labourer and earns about Rs. 80/- to Rs.120/- per day. He admitted 

that he has an Assam type concrete house. He stated that he has no any other 

source of income.              

11. DW2, Smti. Aijoni Sut deposed that the marriage between the parties took 

place in the year 2003. She stated that Dipu Borah is her neighbour and she 

never heard any kind of quarrel between them. She stated that they went to 

invite the parents of the first party for the marriage of Dipu's brother but when 

Anju Borah did not return back she enquired about it and then Dipu told her that 

Anju would not come back as she wanted him to stay in her parental house as 

'Gharjawai' . She stated that Dipu along with their 'Gaoburah' went to bring back 

the first party but she did not return back saying that she would be back in 2 

days. After that once again they went to bring her back but she did not come. 

She stated that Anju even did not come in her brother-in-law's marriage and took 

away her articles and furniture. She stated that the first party also took away her 

son with the help of police. In cross examination she stated that she is not aware 

if there was any quarrel between the parties which she has not witnessed. She 

admitted that she did not visit Dipu's house regularly. She stated that Dipu works 

as a helper of a Mason. She stated that Dipu has three bighas of land and an 

Assam type house. He stated that Dipu's father worked in M.E.S. who is at 

present retired person. She admitted that she has a cordial relation with Dipu.  
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12. DW3, Smti. Pranati Borah who is the mother of the second party deposed 

almost in the same line as DW1 in her examination in-chief. In cross-examination 

she stated that she has been maintained by her husband and her son Dipu. She 

stated that there was no any quarrel between the parties. She stated that Dipu 

told her that he was asked to sit as a 'poojari' in the ‘kali mandir’ and stay as a 

'Gharjawai'.  

13. PW1 has categorically stated that since after one year of their marriage the 

second party often came home drunk and started torture on her. That in the year 

2008 the second party tortured her physically  and left out the first party and her 

son in her parental house. In cross-examination of PW2 nothing could be elicited 

nullifying the alleged torture upon the first party. Moreover the evidence of PW1 

has been corroborated  by PW2 and PW3.  

14. Though the second party (DW1) has taken the plea that since after the 

marriage the first party wanted the second party to live in her parental house as 

'Gharjuwai',  that the father of the first party is 'tantrik' and the first party also 

wanted the second party to learn her father's skill and that first left to her 

parental house saying that she would inform her parents about his brother’s 

marriage and after that never returned back, but he failed to prove this by 

adducing reliable evidence.  

15. In view of the above discussion I am of the considered opinion that the first 

party is able to prove that she was left out by the second party in her parental 

house after tortures due to which she had to take shelter in her parental house 

which is a just ground on the part of the first party to live separately from the 

second party . 

16. Hence this point is decided in favour of the first party. 

Decision for point No.2 

17. The first party has stated that she has no income of her own, on the other 

hand the second party is a rich man, has business of coal, has 6/7 'pura' 

cultivating land, has rice mill, and also does business of rice and that his total 
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income per month is about Rs.20,000/- to Rs.25,000/-. Therefore the first party 

has prayed for granting monthly maintenance @ Rs. 3,000/- for herself and @ 

Rs.3,000/- for her minor son i.e., total amount of Rs. 6,000/- per month from the 

second party. 

18. The second party has denied that he is a rich person, has coal business, has 

6/7 'pura' cultivating land, rice mill, and does business of rice and that his 

monthly income is Rs.20,000/- to Rs.25,000/- per month. The second party 

stated that he has no any business or any cultivating land and is completely 

dependent on the income of his father who is a retired personnel. In cross-

examination he stated that he is a daily wage labourer and earns about Rs. 80/- 

to Rs.120/- per day. He admitted that he has an Assam type concrete house. He 

stated that he has no any other source of income.              

19. DW1 has admitted that he has income and that he has not provided 

maintenance to the first party since she has left his house. The second party also 

failed to prove that the first party has any source of income.                   

20. Hence this point is decided in favour of the first party. 

Decision  for point No.3 

21. In view of the decision of point Nos.1 and  2 the first party is entitled to get 

maintenance from the second party. 

22. Regarding the quantum  there is no clear proof of actual income of the 

second party, therefore considering the present cost of living and that the second 

party is an able bodied person,   in my view, an amount of Rs.2,000/-( Rupees 

two thousand)only for the first party and Rs.2,000/-( Rupees two thousand)only 

per month for her minor son per month  will be reasonable amount of 

maintenance . Perusal of case record reveals that the first party was granted 

monthly interim maintenance @ Rs.1,500/- per month till disposal of the case for 

herself and her minor son vide order dated 02.07.2013 on a joint petition filed by 

both the parties agreeing on that amount. 
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ORDER 

                 In result the petition filed by the first party is allowed on contest 

granting an amount of Rs.2,000/-( Rupees two thousand)only per month for the 

first party and Rs.2,000/-( Rupees two thousand)only per month for her minor 

son i.e., a total amount of Rs.4,000/- per month from the date of this order. 

 

Free copy of the Judgment be furnished to the petitioner/first party free of cost. 

 

Given under my hand and seal of this Court on this 17th day of January, 2017 at 

Tezpur. 

 

 

Bijaya Khakhlary 

           JMFC,Tezpur, Sonitpur 
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APPENDIX 

 

FIRST PARTY WITNESSES: 

PW1— Smti Anjumoni Borah 

PW2— Sri Deben Sharma 

PW2— Smti. Kalpana Baishya 

EXHIBITS OF FIRST PARTY 

Nil 

SECOND PARTY WITNESSES: 

DW1— Sri Dipu Borah 

DW2— Smti. Aijoni Sut 

DW3— Smti. Pranati Borah 

EXHIBITS OF SECOND PARTY: 

Nil 

 

Bijaya Khakhlary 

JMFC, TEZPUR, SONITPUR 


